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General terms and conditions of sale 
of Biochem Zusatzstoffe Handels- und Produktionsgesellschaft mbH 

 

1. Scope 

1.1 Our deliveries are made on the basis of the 
following general terms and conditions of 
sale. These terms and conditions of sale ap-
ply irrespectively of whether we manufac-
ture the goods ourselves or purchase them 
from our suppliers. The buyer's conditions 
that diverge from these terms and condi-
tions of sale, or which supplement them, will 
not be recognized unless we would have ex-
pressly consented to their validity in writing. 
The terms and conditions of sale also apply 
whenever we make the delivery unreserv-
edly while being aware of the buyer's con-
flicting or supplementary conditions. 

1.2 These terms and conditions of sale also apply 
as a framework agreement to all of the fu-
ture business transactions with the buyer.  

1.3 These terms and conditions of sale only ap-
ply to entrepreneurs for the purposes of Ar-
ticle 14 of the German Civil Code, legal enti-
ties according to public law and special as-
sets according to public law.  

2. Conclusion of the contract and declarations  

2.1 Our offers are subject to change without no-
tice and given without engagement. 

2.2 The buyer's purchase order for the goods ap-
plies as a binding contractual offer. We are 
entitled to accept this contractual offer 
within two weeks after receiving it, unless 
stipulated otherwise in the purchase order. 

2.3 The contract completely sets down in writing 
all of the agreements that have been made 
between us and the buyer when concluding 
the contract, including these terms and con-
ditions of sale. Our employees are not au-
thorized to make verbal confirmations that 

diverge from the written contractual agree-
ment or go beyond it.   

2.4 The samples and specimens that are handed 
over to the buyer only serve for non-binding 
examination and orientation, unless stated 
otherwise.  

2.5 The buyer's unilateral, legally binding decla-
rations and announcements with reference 
to the contract (like complaints or notifica-
tions of defects or the setting periods of 
grace or extensions of time in particular) 
must be made in the written form. Any more 
extensive statutory requirements remain un-
affected.     

3. Prices and terms of payment  

3.1 The quoted prices apply on the basis of FCA 
49393 according to the ICC Incoterms in the 
current version at the time of conclusion of 
contract. The VAT is not included in the 
quoted prices; it will be quoted separately in 
the invoice in the respective legal amount, 
insofar as this arises.  

3.2 The purchase price is due for payment 30 
days after receiving the invoice.  

3.3 The buyer will fall into arrears whenever the 
agreed payment term is exceeded and he is 
obligated to pay interest on the arrears 
amounting to 9 percentage points above the 
basic rate of interest p.a. Claims for compen-
sating further damage caused by the default 
remain unaffected.  

3.4 The rights of setoff and retention will only be 
vested in the buyer to the extent that his 
counterclaims are finally established by a 
non-appealable court decision, or they are 
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uncontested or recognized by us. This re-
striction does not apply to the buyer's claims 
due to defects or partial non-fulfilment of 
the contract that results from the same con-
tract as our claims.  

3.5 We are entitled to make the deliveries that 
are still outstanding only in return for an ad-
vance payment or a deposited security 
whenever we become aware of circum-
stances after concluding the contract which 
might lead to a significant reduction of the 
buyer's creditworthiness and through which 
the buyer's payment of our debt claims aris-
ing from the respective contractual relation-
ship will be jeopardized (including those aris-
ing from other individual orders to which the 
same basic agreement applies). 

4. Terms and conditions of delivery 

4.1 The prerequisite for complying with the de-
livery deadlines is that the buyer fulfils all of 
his obligations promptly and properly.  

4.2 The delivery will be made on the basis of FCA 
49393 according to the ICC Incoterms in the 
current version at the time of conclusion of 
contract, unless stipulated otherwise. The 
risk of accidental loss and accidental deterio-
ration of the goods passes to the buyer when 
the goods are loaded onto the provided 
means of transport. Furthermore, the risk 
also passes to the buyer whenever he delays 
the acceptance.  

4.3 Events that are not our responsibility and 
which hinder us from providing the perfor-
mance, such as strikes, legal lockouts, official 
instructions, the impacts of pandemics or ep-
idemics, natural catastrophes and other 
events of force majeure or acts of God, re-
lease us from fulfilling the undertaken con-
tractual obligations for as long as the hin-
drance lasts. We undertake to inform the 
customer immediately about the onset and 

probable duration of such an event. The pe-
riod of delivery will be prolonged by the du-
ration of the hindrance plus a reasonable in-
itial phase. If such a hindrance lasts for 
longer than three months, then either party 
is entitled to withdraw from the contract but 
the buyer can only withdraw after a respec-
tive warning. Any consideration that has 
been provided already will be reimbursed 
immediately in this case. 

4.4 Our delivery obligation is subject to timely 
and correct delivery by our suppliers. This 
reservation of self-supply shall only apply in-
sofar as we have procured the goods owed 
in good time and from a reliable source and 
are not responsible for any failure to deliver. 
We shall inform the buyer immediately of 
any failure on the part of our supplier. 

4.5 If we fall into delay with the delivery due to 
simple negligence, then our obligation to 
compensate for the damages arising from 
the delay (compensatory damages besides 
the performance) will be limited to the max-
imum of 5 % of the net purchase price of the 
delayed delivery. The liability due to culpably 
injuring the life, limb or health remains unaf-
fected. The regulations about liability ac-
cording to Clause 8 of these terms and con-
ditions of sale apply to the liability for com-
pensatory damages instead of performance.  

4.6 We are entitled to make partial deliveries to 
the extent that is reasonable for the buyer.  

4.7 If the buyer delays the acceptance or if he in-
fringes other cooperative duties, then we 
will be entitled to demand compensation for 
the arising damages including any extra ex-
penses, unless the buyer is not responsible 
for the infringement of duties. If the des-
patch is delayed at the buyer's request or for 
reasons for which he is responsible, then we 
will charge the buyer especially for the costs 
that arise because of storage, when the stor-
age is in our factory at the rate of 0.5 % of 
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the invoiced amount per day. The buyer re-
mains entitled to prove that we did not suf-
fer any damage or that the damage was sub-
stantially lower. We reserve the right to 
claim higher damages, which we must prove.  
Further legal claims remain unaffected.  

5. Quantity and weight  

5.1 Concerning the information about weight 
that is provided with the 'ca.' affix or a com-
parable formulation, divergences from the 
weight in the range of tolerance up to 5 % are 
permissible and they do not justify any de-
fect.   

5.2 The weight that is established at the place of 
despatch is decisive for calculating the 
weight. 

6. Warranty for defects 

6.1 The buyer's claims due to any defects in the 
goods require as a prerequisite that he has 
properly and immediately complied with his 
obligations of inspection and giving notice 
that he owes according to Article 377 of the 
German Commercial Code.  

6.2 If the buyer has properly complied with his 
duties of giving notice, he shall be entitled to 
the statutory warranty rights in the case of a 
defect, provided that it is incumbent on us to 
choose the kind of supplementary perfor-
mance. Claims to compensatory damages 
only exist subject to the agreed prerequisites 
in Clause 8.  

6.3 The warranty period for defects claims is 12 
months, calculated from the date when the 
goods were delivered.  As a divergence from 
that, the statutory warranty period of two 
years applies to claims for compensatory 
damages on account of deliberate or grossly 
negligent infringements of duty or culpable 
injuries of the life, limb or health. The statu-
tory period of limitation remains unaffected 

in the case of redress against a supplier (re-
course of the businessman).  

7. Sampling; official inspections 

7.1 Experts have to do the sampling in a way that 
is appropriate for the nature, consistency 
and packaging of the goods. The number, 
distribution and quantity of the samples 
must ensure that they represent the condi-
tion and composition of the respective deliv-
ery. The samples must be kept safely in 
sealed containers or tamperproof containers 
with lead seals in such a way that ensures 
their identity and unchanged composition. 
The sampling container must be labelled in a 
way that enables the respective delivery to 
be classified undoubtedly.   

7.2 The buyer is obligated to notify us immedi-
ately about any official inspections of the 
goods that we have delivered and he has to 
place an original crosscheck at our disposal 
for counterchecking.  

8. Liability 

8.1 We are liable according to the legal provi-
sions, insofar as the buyer makes claims for 
compensatory damages that are based on in-
tent or gross negligence, including the intent 
or gross negligence of our legal representa-
tives, employees or other agents or subcon-
tractors, or on a culpable infringement of an 
essential contractual duty. Essential contrac-
tual duties are those that are required to be 
fulfilled for achieving the contractual pur-
pose and which the buyer regularly trusts 
and is entitled to trust will be fulfilled. The 
liability for compensatory damages is limited 
to the contractually typical and foreseeable 
damage in the aforementioned cases, insofar 
as we cannot be blamed for either intent or 
gross negligence. 

8.2 The liability due to culpably injuring the life, 
limb or health remains unaffected; this also 
applies to the obligatory liability according to 
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the Product Liability Law as well as to the ob-
ligatory liability according to Article 24 of the 
German Foodstuffs and Feedstuffs Code 
(LFGB). 

8.3 The liability for compensatory damages is ex-
cluded regardless of the claim's legal nature, 
insofar as the aforementioned clause does 
not regulate it divergently. The limitation of 
liability according to Clause 4.5 applies sup-
plementarily to the liability due to default or 
delay. 

8.4 The aforementioned provisions apply ac-
cordingly, insofar as the buyer demands 
compensation for the futile expenditure in 
place of a claim for compensatory damages 
or instead of the performance. 

8.5 Insofar as the liability for compensatory 
damages is excluded or limited vis-à-vis our-
selves, this also applies regarding the per-
sonal liability for compensatory damages of 
our legal representatives, employees, agents 
and subcontractors. 

8.6 If a risk of atypical or unusually great damage 
arises in connection with the buyer's in-
tended use of the goods, then the buyer is 
obligated to advise us about the matter in 
writing when concluding the contract at the 
latest, unless the buyer could not recognize 
the risk. If he does not comply with his advi-
sory duty, then his claim will be reduced pro-
portionately, subject to considering the con-
tributory negligence that results from it.  

9. Transfer of packaging aids and means of 
transport  

The loaned barrels (e.g. transport recepta-
cles, containers, casks, pallets, etc.) that are 
transferred to the buyer for the purposes of 
transport remain our unrestricted property. 
The buyer must handle them carefully and 
return them to us in a cleaned and undam-
aged condition after they have been used as 

directed. If the buyer does not comply with 
this obligation, then we will be entitled to 
charge the buyer for the cost of cleaning or 
replacement, unless the buyer is not respon-
sible for infringing his obligation.  

10. Reservation of ownership 

10.1 We reserve ownership of the purchased 
goods until all of the payments that arise 
from the business relationship with the 
buyer have been received. The reservation of 
ownership also refers to the respectively rec-
ognized or causal balance, insofar as there is 
a current-account relationship between the 
buyer and us.  

10.2 The buyer has to handle the conditional com-
modity carefully and he is obligated to insure 
it at his own cost against damages caused by 
fire, water and theft.  

10.3 The buyer is not entitled to mortgage the 
conditional commodity, nor to transfer or as-
sign it as security to a third party. The buyer 
has to inform us in writing immediately in 
cases of seizure or attachment, or other 
third-party intervention or encroachment.  
The buyer is liable for the loss that we have 
suffered, insofar as the third party is unable 
to reimburse us for the judicial and extra-ju-
dicial costs of averting the intervention or 
encroachment. 

10.4 The buyer is entitled to resell the purchased 
goods during the ordinary course of busi-
ness; however, he assigns to us herewith all 
of the debt claims amounting to the invoice's 
final amount (including VAT) that accrue to 
him from the resale to his own buyers or 
third parties. The buyer remains empowered 
to collect this debt claim, even after the as-
signment. The authority that is vested in us 
to collect the debt claim ourselves remains 
unaffected by that. However, we undertake 
not to collect the debt claim for as long as the 
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buyer complies with his obligations of pay-
ment that arise from the collected revenues 
and an application is not made to open insol-
vency proceedings over his assets. If these 
prerequisites are not present any more, then 
we can demand that the buyer announces 
the assigned debt claims and their debtors to 
us, as well as that he gives us all of the requi-
site information for the collection, hands 
over the associated documents and discloses 
the assignment to the debtors.   

10.5 If the buyer will process the conditional com-
modity, then it is agreed that the processing 
is done for us as the manufacturer and that 
we acquire ownership directly, or that we ac-
quire joint ownership of the newly created 
article in relation to the invoiced value of the 
conditional commodity if the processing is 
done with materials that belong to several 
owners or if the value of the processed arti-
cle is higher than the value of the conditional 
commodity. The buyer keeps the new article 
safely for us. 

10.6 If the conditional commodity will be con-
nected with other articles to form one homo-
geneous article, or it will be inseparably 
mixed or combined with other articles as the 
main article, then the buyer proportionately 
assigns to us the joint ownership of the ho-
mogeneous article or of the total amount in 
relation to the invoiced value of the condi-
tional commodity at the invoiced value of 
the other mixed or combined articles.  

10.7 If the reservation of ownership or the assign-
ment according to the law is ineffective in 
the area where the goods are located, then 
the security that is appropriate for the reser-
vation of ownership or the assignment in this 
area applies as agreed. If the buyer's cooper-
ation is required for arranging it, then he is 
obligated to take all reasonable measures at 
his own cost (like the registering or publish-

ing requirements for example) which are re-
quired for justifying and maintaining such 
rights.  

10.8 We undertake to release the existing securi-
ties in response to the buyer's demand, inso-
far as the realizable value of the securities 
exceeds the secured debt claim by more 
than 10 %; it is incumbent on us to choose 
the securities that will be released. 

11. Confidentiality 

11.1 The buyer undertakes to treat as confidential 
any business secrets and other information 
in connection with our business operations 
of which it becomes aware through the busi-
ness relationship, and which are subject to a 
legitimate interest in their continued confi-
dentiality, including specifications, recipes, 
samples, methods or formulae (hereinafter 
referred to together as "Confidential Infor-
mation") and to use such information exclu-
sively for the performance of the contract 
concluded with us. Confidential information 
must be kept safe and not made available to 
third parties, either orally or in writing or in 
any other form, without our express prior 
written consent. Third parties as defined in 
this clause are also companies affiliated with 
the buyer as defined in Secs. 15 et seqq. of 
the German Stock Corporation Act (Aktieng-
esetz - AktG). The consent requirement ex-
cludes disclosure to consultants, who are 
professionally bound to secrecy for auditing 
purposes.  

11.2 The buyer shall disclose Confidential Infor-
mation only to those employees who need to 
know about it in order to execute the con-
tract concluded between the parties, and 
shall limit disclosure to the extent necessary 
for this purpose. The buyer is only entitled to 
disclosure if the employees have been bound 
to confidentiality to the same extent as the 
buyer. Proof of this must be provided to us 
on request.  
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11.3 There is no obligation to secrecy if, and inso-
far as, the information obtained  

(a)  has become generally known or publicly 
available without breaching this confidenti-
ality clause;  

(b)  was already in the possession of the buyer at 
the time of disclosure without breaching the 
obligation to maintain confidentiality, or it 
lawfully obtains the information from a third 
party after disclosure without breaching the 
obligation to maintain confidentiality; 

(c)  was developed by the buyer without using 
the Confidential Information; or 

(d)  must be disclosed pursuant to legal provi-
sions or an administrative or judicial order.  

The buyer bears the burden of proof for the 
existence of any of these exceptions. In the 
case of Clause 11.3 d), the buyer is obliged to 
inform us in advance about the disclosure 
and to limit disclosure to the absolutely nec-
essary extent.  

11.4 The obligation to maintain confidentiality 
shall continue to apply for a period of five (5) 
years after complete fulfilment or termina-
tion of the contract. 

11.5 At our request, the buyer is obliged to return 
or demonstrably destroy, at our discretion, 
all documents and materials containing Con-
fidential Information, regardless of whether 
they were provided in written, electronic or 
any other form. Confidential Information 
must be destroyed in the safest way possible 
according to the respective state of the art, 
as far as this is possible and reasonable for 
the buyer. 

12. Agreement on arbitration and jurisdiction 
and applicable law 

12.1 If the buyer is domiciled in the European Eco-
nomic Area or in Switzerland, it is agreed that 
- subject to the provision in Clause 12.3 - all 
disputes arising from or in connection with 
the contract concluded between us and the 
buyer shall be decided by the arbitrators of 
the Verein der Getreidehändler der Ham-
burger Börse e.V. (Association of Grain Trad-
ers of the Hamburg Stock Exchange), without 
recourse to the ordinary courts of law. The 
arbitration proceedings shall be governed by 
the Arbitration Rules of the Verein der 
Getreidehändler der Hamburger Börse e.V. 
(Association of Grain Traders of the Hamburg 
Stock Exchange) in the version valid on the 
day the action is filed. The language of the 
arbitration proceedings shall be German or 
English.  

12.2 If the buyer is domiciled outside the Euro-
pean Economic Area and Switzerland, it is 
agreed that - subject to the provisions of 
Clause 12.3 - all disputes arising out of or in 
connection with the present contract shall 
be submitted to the International Court of 
Arbitration of the International Chamber of 
Commerce and shall be finally settled under 
the Rules of Arbitration of the International 
Chamber of Commerce (ICC) by three arbi-
trators appointed in accordance with the 
said Rules in the case of an amount in dispute 
in excess of EUR 100,000 and by one arbitra-
tor appointed in accordance with the said 
Rules in the case of an amount in dispute 
that does not exceed EUR 100,000. The place 
of arbitration shall be Zurich. The language of 
the arbitration proceedings shall be English. 

12.3 We reserve the right to bring our claims be-
fore the ordinary courts instead of the arbi-
tral tribunal. In such case, the parties agree 
to submit to the jurisdiction of the courts at 
our registered office, provided that the 
buyer is a merchant, a legal entity under pub-
lic law or a special fund under public law. In 
the event that we bring an action before the 
ordinary courts, the arbitration agreement 
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shall not prevent the buyer from asserting 
claims by way of set-off or counterclaim 
within the scope of these proceedings.  

12.4 The law of the Federal Republic of Germany 
shall apply, excluding the UN Convention on 
Contracts for the International Sale of 
Goods. 

Status: January 2023 
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